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• Managing Principal and COO of The McIntosh 
Group

• 30 + years experience
• Licensed in 15 states
• CASp Certified 
• Texas Registered Accessibility Specialist
• ANSI A117.1 Consensus Committee on 

Accessible and Usable Buildings and Facilities
• Total ADA Geek
• No really 
• Find me at @ADAGeek

M. Bradley Gaskins, AIA, CASp, RAS
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What the lawyers make us say!
• This presentation is designed to provide accurate and authoritative information on the 

Americans with Disabilities Act.  It is provided with the understanding that the presenter 
is not an attorney, does not play one on TV, did not sleep in a Holiday Inn Express last 
night and is not engaged in rendering legal opinions or other professional services. The 
information presented is the professional opinion of the author and there is no assurance 
that any opinion contained in this presentation is true, correct or precise nor applicable to 
the viewers particular situation. The ADA is subject to interpretation of the courts and the 
DOJ and continues to evolve over time - sometimes quite quickly.  If legal advice or other 
expert professional assistance (including psychological assistance after listening to 
this subject matter) is required, the services of competent professionals should be 
sought.

• Brad is an Architect in OK, TX, CA, AZ, NV, HI, AK, FL, NY, NC, CO, OH, PA, AL and KY 
when the title of Architect is used in this presentation.

©2019 The McIntosh Group, 
LLC
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Where do we start?

4/48
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Building a foundation of knowledge.

We will be talking about
FEDERAL LAW, RULES, and REGULATIONS.

States have there own versions…

California, Texas, and Florida.  Others as well.
We may mention some of them.
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What is the most important thing to know 
about the ADA?
It’s a Civil Rights Law NOT a Building Code!

“No individual shall be discriminated against on the basis of disability 
in the full and equal enjoyment of the goods, services facilities, 
privileges, advantages, or accommodations of any place of public 
accommodation…”

The courts—not legislators or building code officials—have emerged 
as the true authors.
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But today we are going to 
concentrate on the….

ADA!
7/48
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Title I
Employment

Title II
Government

(State and Local) Title III
Public Accommodations 

and Commercial Buildings

Title IV
Telecommunications

Title V
Miscellaneous

ADA!
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ADA
Standards

ADA
Regulations

Title III
Public Accommodations 

and Commercial Buildings
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Path of Travel or Restrooms?
(1) An alteration that affects or could affect the usability of or access to an area of a facility that 
contains a primary function shall be made so as to ensure that, to the maximum extent feasible, the 
path of travel to the altered area and the restrooms, telephones, and drinking fountains serving 
the altered area, are readily accessible to and usable by individuals with disabilities, including 
individuals who use wheelchairs, unless the cost and scope of such alterations is disproportionate to 
the cost of the overall alteration.

202.4 Alterations Affecting Primary Function Areas. In addition to the requirements of 202.3, an 
alteration that affects or could affect the usability of or access to an area containing a primary function 
shall be made so as to ensure that, to the maximum extent feasible, the path of travel to the altered 
area, including the rest rooms, telephones, and drinking fountains serving the altered area, are 
readily accessible to and usable by individuals with disabilities, unless such alterations are 
disproportionate to the overall alterations in terms of cost and scope as determined under criteria 
established by the Attorney General. 
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Primary Function Area.

Areas that DO NOT contain a primary function;

Areas that contain a primary function include, but are not limited to;

A “primary function” is a major activity for which the FACILITY IS INTENDED.

• Mechanical rooms
• boiler rooms
• supply storage rooms
• employee lounges & locker rooms 

• janitorial closets 
• entrances
• corridors 
• restrooms

• Customer services lobby of a bank
• Dining area of a cafeteria 

• Meeting rooms in a conference center 
• Offices and other public work areas

11/48
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Path of Travel to Altered Primary Function Area.
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I got a building permit… isn’t that 
good enough?

NO!
Local building officials aren’t responsible for interpreting or enforcing the ADA; the building 
departments and inspectors only enforce state and local accessibility codes or laws. There is 
no process by which to obtain a variance from the requirements of these federal acts, as with 
typical local and state building codes.
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What does the ADA feel like?
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“It depends!”

What is the most common answer to a question 
about the ADA Standards?

15/48
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What must comply?

§201.1  ALL AREAS of newly designed and newly constructed buildings and facilities 
and altered portions of existing buildings and facilities shall comply with these requirement

Unless there is an exemption.

Examples of areas/items that not ALL must comply…
• Raised areas for security and life safety.
• Spaces accessed by ladders or catwalks.
• Machinery spaces and mechanical/electrical rooms.
• Work areas less than 300SF AND elevated ≥ 7 inches.
• Parking spaces. (±4-5%)
• Dining surfaces and work surfaces. (5%)
• Transient lodging guest rooms. (±4-7%)
• Plumbing fixtures. (at least one)
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NO!
Isn’t my building
Grandfathered?

17/48
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• Elements that have not been altered on or before MARCH 15, 2012 & follows 
the 1991 Standards do not have to comply with 2010 Standards.

• Safe Harbor does not apply to elements that are SUBJECT TO 
SUPPLEMENTAL REQUIREMENTS which are not specified in 1991 
Standards.

• These elements must be modified to comply with 2010 Standards.

Applied element by element and only if the element has not been altered.

What about Safe Harbor?

YES.

18/48
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What is not included in Safe Harbor?

The safe harbor provisions do not apply to those elements in existing facilities that are subject
to supplemental requirements (i.e., elements for which there are neither technical nor scoping
specifications in the 1991 Standards).

• Residential facilities dwelling units
• Amusement rides
• Recreational boating facilities
• Exercise machines and equipment.
• Fishing piers and platforms Golf facilities
• Miniature golf facilities Play areas
• Saunas and steam rooms Swimming pools,

wading pools, and spas
• Shooting facilities with firing positions
• Miscellaneous:

• Team or player seating
• Accessible route to bowling lanes
• Accessible route in court sports facilities
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Key Definitions.



21/48

Readily Achievable

“If you can’t afford to fix it what makes you 
think you can afford the lawsuit.”

-Unknown

In determining whether an action is readily achievable factors to be 
considered include-
§ Nature and cost of the action needed under this part;
§ The overall financial resources of the site or sites involved in the action; the number of 

persons employed at the site; the effect on expenses and  resources; legitimate safety 
requirements that are necessary for safe  operation;

§ Relationship of the site to any parent corporation or entity;

Easily accomplishable and able to be carried out without much difficulty or 
expense.

§ Overall financial resources of any parent corporation or entity; 
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With respect to an alteration of a building or a facility, that it HAS LITTLE LIKELIHOOD OF BEING 
ACCOMPLISHED (i.e. Existing physical/site constraints that prohibit compliance) because existing 
structural conditions would require removing or altering a load-bearing member which is an essential part 
of the structural frame; or because other existing physical or site constraints prohibit modification or 
addition of elements, spaces, or features which are in full and strict compliance with the minimum 
requirements for new construction and which are necessary to provide accessibility.

Technically Infeasible

Sketch provided by
United States Access Board

• §202.3 Alterations- Where existing elements or 
spaces are altered, EACH ALTERED SPACE OR 
ELEMENT SHALL COMPLY with the applicable 
requirements of Chapter 2.

• In alteration work, if compliance with §202.3 is 
technically infeasible, the alteration must provide 
accessibility to the maximum extent feasible.
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• Replacing the carpet in a room
• Changing a tile floor to carpet
• Changing out a water closet or sink

• Restriping a parking lot
• Installing new counters
• Replacing fixtures

Alterations

Activities that affect of could effect the usability of the building or facility or a portion 
thereof may include…

Elements that specifically are not alterations that affect the usability of or access to an 
area containing a primary function …
• Windows
• Hardware
• Controls (e.g. light switches or thermostats)

• Electrical outlets
• Signage

A change to a building or facility that AFFECTS OR COULD AFFECT THE USABILITY of the building or facility or portion 
thereof. Alterations include, but are not limited to, remodeling, renovation, rehabilitation, reconstruction, historic restoration, 
resurfacing of circulation paths or vehicular ways, changes or rearrangement of the structural parts or elements, and changes or
rearrangement in the plan configuration of walls and full-height partitions. NORMAL MAINTENANCE, REROOFING, PAINTING OR 
WALLPAPERING, OR CHANGES TO MECHANICAL AND ELECTRICAL SYSTEMS ARE NOT ALTERATIONS unless they affect 
the usability of the building or facility.
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Primary Function Area

Areas that DO NOT contain a primary function;

Areas that contain a primary function include, but are not limited to;
• Customer services lobby of a bank
• Dining area of a cafeteria 
• Meeting rooms in a conference center 
• Offices and other public work areas

A “primary function” is a major activity for which the FACILITY IS INTENDED.

• Mechanical rooms
• boiler rooms
• supply storage rooms
• employee lounges & locker rooms 

• janitorial closets 
• entrances
• corridors 
• restrooms

• Customer service lobby
• Teller area
• Safe deposit vault

• Dining area of a restaurant
• Meeting room in a conference center

Primary function areas are not limited to public use areas & could include;
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Disproportionality

Costs that may be counted as expenditures required to provide an accessible 
path of travel may include:

(i) Costs associated with providing an accessible entrance and an 
accessible route to the altered area, for example, the cost of widening 
doorways or installing ramps;

(ii) (ii) Costs associated with making restrooms accessible, such as 
installing grab bars, enlarging toilet stalls, insulating pipes, or installing 
accessible faucet controls.

Alterations made to provide an ACCESSIBLE PATH OF TRAVEL TO 
THE ALTERED AREA will be deemed disproportionate to the overall 
alteration when the COST EXCEEDS 20% of the cost of the alteration 
to the primary function area.
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$100,000

$100,000

$20,000
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When the adjusted construction cost, as defined, is less than or equal to the current 
valuation threshold, as defined, the cost of compliance with Section 11B- 202.4 shall be 
limited to 20 percent of the adjusted construction cost of alterations, structural repairs or 
additions. When the cost of full compliance with Section 11B-202.4 would exceed 20 percent, 
compliance shall be provided to the greatest extent possible without exceeding 20 percent.

When the adjusted construction cost, as defined, exceeds the current valuation threshold, 
as defined, and the enforcing agency determines the cost of compliance with Section 11B-
202.4 is an unreasonable hardship, as defined, full compliance with Section 11B-202.4 shall not 
be required. Compliance shall be provided by equivalent facilitation or to the greatest extent possible 
without creating an unreasonable hardship; but in no case shall the cost of compliance be less 
than 20 percent of the adjusted construction cost of alterations, structural repairs or additions.

https://www.dgs.ca.gov/DSA/Resources/Page-Content/Resources-List-Folder/Access-Compliance-Reference-
Materials#@ViewBag.JumpTo

2020   $170,466 v. 2019   $166,157     2.59% increase.

California Disproportionality

https://www.dgs.ca.gov/DSA/Resources/Page-Content/Resources-List-Folder/Access-Compliance-Reference-Materials
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Construction Tolerances.
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Construction Tolerances

It does NOT say published industry tolerances.

It says conventional industry tolerances.

104.1.1 Construction and Manufacturing Tolerances. All
dimensions are subject to conventional industry tolerances 
except where the requirement is stated as a range with specific 
minimum and maximum end points. 
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Changes in level of ¼ inch (6.4 mm) high maximum shall be permitted to be vertical.   

The clear floor or ground space shall be 30 inches (760 mm) minimum by 48 inches 
(1220 mm) minimum.

Top of gripping surfaces of handrails shall be 34 inches (865 mm) minimum and 38 
inches (965 mm) maximum vertically above walking surfaces, stair nosings, and ramp 
surfaces.

Transfer type shower compartments shall be 36 inches (915 mm) by 36 inches (915 
mm) clear inside dimensions measured at the center points…. 

…stated as a range with specific 
minimum and maximum end points.
Where can tolerances be used?

[Tolerance allowed]

[Tolerance allowed]

[Tolerance allowed]

[NO Tolerance]
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Specific Allowable Tolerances...

Kirola v. The City and County of San 
Francisco ("the City"), et al. 
Case No. C07-3685 SBA 
United States District Court 
Northern District of California 
San Francisco/Oakland Division 
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Tool Accuracy

33/48
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The dimension in context…

1/4” change over 24” is 1.04%.

1/8” change over 24” is 0.52%.

0.4% tool accuracy is 3/32” (0.096”).  A quarter is 1/16” 
(0.069”) thick. A nickel is (0.077”) 5/64”.

1.0% is 0.24”… about 3.5 quarters in height… a little more 
than 3 nickels.

33/48
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There are many different types of tolerances 
in construction…

• Best Practices
• Technical Standards
• Tolerances
• Reasonable Accommodations
• Di Minimis Variances
• Acceptable Measurements
• Close Enough
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Design…

• Best Practices
• Technical Standards
• Tolerances
• Reasonable Accommodations
• Di Minimis Variances
• Acceptable Measurements
• Close Enough
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New Construction…

• Best Practices
• Technical Standards
• Tolerances
• Reasonable Accommodations
• Di Minimis Variances
• Acceptable Measurements
• Close Enough
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Existing Facilities…

• Best Practices
• Technical Standards
• Tolerances
• Reasonable Accommodations
• Di Minimis Variances
• Acceptable Measurements
• Close Enough
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Complaints and Law suits…

• Best Practices
• Technical Standards
• Tolerances
• Reasonable Accommodations
• Di Minimis Variances
• Acceptable Measurements
• Close Enough
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Close Enough…

Never 
allowed!
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US Department of Transportation
Federal Highways Administration's (FHWA) ADA technical assistance 
publication titled Part 2: Designing Sidewalks and Trails for Access -
Best Practices Design Guide

(see Publication No. FHWA-EP-01-027 available at the following US DOT 
FHWA website address http://www.fhwa.dot.gov/environment/sidewalk2/) 

+/- 1.2% running slope…

5% max would become 6.2%

+/- 0.9% cross slope…

2% max would become 2.9%

Some tolerances that may be allowable…
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Kirola v. The City and County of San 
Francisco ("the City"), et al. 
Case No. C07-3685 SBA 
United States District Court 
Northern District of California 
San Francisco/Oakland Division 

Some tolerances that may be allowable…
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Hecker acceptable tolerances.
Rebuttal Report of Plaintiffs' Expert Opinions in Kirola v. The City and County of San Francisco ("the City"), 
et al. 

EXAMPLES
Changes on Walking Surfaces and Thresholds... ± 1/8”

Wall to Fixture Distance... ± 1/2” metal studs
± 1” wood studs
± 1 1/4” masonry walls

Fixture & Element Heights... ± 3/4”

Clear Widths... ± 1/2” metal studs
± 1” wood studs
± 1 1/4” masonry walls

Door Clear Widths… ± 7/16”

Knee Space Widths… ± 1/2”

Flat work slopes… ± 1.2% running slope
± 0.9% cross slope
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Another look at flatwork slopes…

Acceptable measurements…

Slope requirement of 2.0%... acceptable 3.0%

Slope requirement of 5.0%... acceptable 6.0%

Slope requirement of 8.3%... acceptable 9.0%

From a HUD document.
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• Rough Construction… ± 1/2”

• Finish Construction … ± 1/4”

• Gaps … ± 1/8”

• Thresholds … ± 1/16”

• Slopes … ± 1.4%

• Rough Plumbing … ± 1”

Generally we us the following 
tolerances…
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McIntosh on tolerances…
To consider a tolerance that is reasonable to achieve over the 
length of the level the industry standard for flatness must be 
considered. ACI 117 is the conventional building industry tolerance 
in this case. Understanding this in context with the M-D 24” digital 
level (ignoring for a moment the tool accuracy) it would be 
reasonable to expect that at any single point, the actual 
measurement taken could easily be off by 1/4 inch per foot, or 
2.1%, and compliant with the ACI 117 allowable tolerance.

Our 2.1% conclusion, coupled with the tool accuracy could 
therefore establish a maximum allowable tolerance of 2.5% (0.4% 
+ 2.1%). Thus, an allowable cross slope would be 4.5% (2.0% + 
2.5%), running slope 7.5% (5.0% + 2.5%), and ramp slope 10.8% 
(8.3% + 2.5%). Do these final measurements with tolerances seem 
reasonable? We would not necessarily think so as an overall but 
could conclude that any one reading within these parameters 
should not be a reason to fail a surface for being out of compliance. 
Repetitive readings at these maximum numbers would cause us to 
take a second look at the surface and its compliance.

This and other white 
papers can be found 
on our website.
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Remember…

These are CONSTRUCTION tolerances!

Best practices in dimensioning should be used when designing. 
Build the tolerances into the dimensioning of the element.

Tolerances are whatever can be justified and defended in court!
There are no published standard tolerances!

NOT DESIGN tolerances!
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“Denial ain't just a river 

in Egypt.”  -Mark Twain

Don’t stick your head in the sand!

There are real 
consequences to not 
paying attention at the 
design stage.
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M. Bradley Gaskins, AIA, CASp

BradG@McIntoshTransforms.com
918.585.8555
McIntoshTransforms.com

@ADAGeek


